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burden of proof under the Equality Act is
firmly on the landlord to show there was
not discrimination (s. 136). In contrast, if a
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proportionality of making a possession order.

met with an Equality Act defence cannot seek or

The question for the Supreme Court was: in a claim
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is a court entitled to take the same summary
approach to an Equality Act defence as it does to a
Pinnock/Powell defence?
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However, as the Supreme Court acknowledged, in
practice it will be ‘relatively rare’ for a landlord to
obtain a summary order for possession when faced
with an Equality Act defence. This is because the
three stages of such a defence are likely to give rise
to factual disputes: the existence of a disability;

The
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Suitability

Order

(Homelessness

(Suitability of Accommodation) (England) Order
2012 SI No 2601) contains various matters to
which an authority must have regard, one of which
is the significance of any disruption caused by the
location of the accommodation.

whether possession is sought because of something

In evidencing decisions, it is insufficient for local

arising in consequence of that disability; and

authorities to rely on “standard” paragraphs in its

whether the claim is a proportionate means of

decision letters as to the general housing shortage

achieving a legitimate aim. Summary judgment ‘is

in its area. Nor should courts be too willing to

not normally a sensible or adequate procedure to

assume that reviewing officers are aware of the

deal with such disputes’.

duties upon them, when consideration of relevant
statutory matters are omitted from letters.
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The Supreme Court emphasised the need for the
findings of local authorities to be supported by

Nzolameso v City of Westminster
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the location of suitable properties available to the
applicant at the time an offer is made. If there is

This was an “out of borough” placement appeal.
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borough, or closer to where the applicant was
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previously living, an explanation as to why this was

keep up with the demands placed on their
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date a policy for procuring sufficient units of

decision-maker should identify the principal needs

temporary accommodation to meet the anticipated

of the children, both individually and collectively,

demand during the coming year. Where there was

and have regard to the need to safeguard and

an anticipated shortfall of “in borough” units, the

promote them when making the decision.”

policy should explain the factors which would be
taken into account in offering household those
units, the factors which would be taken into
account in offering those units closer to home, and
if there was a shortage of such units, the factors
which would make it suitable to accommodate a
household further away.

It is unlikely anything said in Nzolameso will have
a significant impact on actual out of borough
placements. The pressure on housing stock
continues to rise, unabated. Affordability is
another statutory matter that is relevant to
suitability. The housing benefit cap has reduced
the availability of affordable accommodation in the

Also intervening in Nzolameso with submissions

private

on s.11 of the Children Act 2004, was Shelter’s
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children.

defined,
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well as the more obvious factors such as physical,

housing benefit cap may fail the suitability

mental and emotional well-being.

requirement on account of the condition of the
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The real import of Nzolameso is its requirement

consideration. However, Lady Hale considered

that suitability decisions be more specific, both in
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evidential terms and the reasoning behind it, to
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welfare of any children in the household. In her

secure accommodation within Borough insofar as
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reasonably

children were approaching externally assessed
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If

support networks may be actively harmful to their
social and emotional development, and: “….the
authority have to have regard to the need to
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The Claimant was the tenant of residential
premises and claimed damages for breach of his
landlord’s
relevant

repairing
period

refurbishing

the

the

covenants.
Claimant

property

and

During

the

had

been

was

living

elsewhere. The trial Judge held that he was not
entitled to general damages in relation to the
period when he was living elsewhere, because he
had not been required to vacate as a consequence
of the disrepair, and had suffered no discomfort,
inconvenience or distress as a result of the
disrepair because he was living elsewhere.
Held:
In a disrepair claim the tenant’s loss consists of
impairment to the rights of amenity afforded to
him/her by the lease. Discomfort, inconvenience
and distress are only symptoms of that loss of
amenity. It is therefore not fatal to a claim for
general damages for disrepair that that the tenant
has not been in occupation of the premises during
the relevant period for a reason unconnected to the
disrepair. However the non-use may be relevant to
the question of mitigation of the tenant’s loss. On
the facts, during the period of his non-occupation
the Claimant was entitled to damages calculated as
a percentage of the notional rental value of the
property, being 50% of what the court would have
awarded had he been in occupation throughout.
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Legislation Update
Amendments to the Section 21 Housing Act 1988 regime by the
Deregulation Act 2015
The section 21 HA 1998 regime has been significantly changed for tenancies of properties
situated in England which commenced on or after 1 st October 2015. Those changes were
brought in by sections 33- 41 of the Deregulation Act 2015 and the principal amendments are:
1. the date stated in a notice given under s.21(4) no longer needs to be the last day of a
period of the tenancy: s.21(4ZA);
2. landlords must now use the prescribed form for both s.21(1) and s.21(4) notices
contained in the Assured Shorthold Tenancy Notices and Prescribed Requirements
(England) (Amendment) Regulations 2015, SI 2015/1725;
3. landlords cannot serve a notice under s.21(1) or s.21(4) within the period of 4 months
beginning with the day on which the original assured shorthold tenancy began, save
where the tenancy is a statutory periodic tenancy arising under s.5(2) HA 1998:
s.21(4B) and (4C);
4. moreover, landlords cannot serve a notice under s.21(1) or s.21(4) at a time when they
are in breach of a prescribed requirement or in breach of the requirement to provide
prescribed information: ss. 21A and 21B. These are set out in the Assured Shorthold
Tenancy Notices and Prescribed Requirements (England) Regulations 2015, SI
2015/1646;
5. generally, where a local housing authority has served a ‘relevant notice’ upon a
landlord, he or she cannot serve a notice under s.21(1) or s.21(4) within the period of
6 months from the date of service of the relevant notice, or where the relevant notice
is suspended within the period of 6 months from the day on which its suspension
ends. A ‘relevant notice’ is a notice served under s.11, s.12 or s.40(7) of the Housing
Act 2004: see s. 33 and 34 Deregulations Act 2015;
6. generally, landlords cannot commence possession proceedings until after the period
of 6 months beginning with the date of service of the s.21(1) or s.21(4) notice: s.21(4D)
and (4E);
7. a tenant of an AST is entitled to a repayment of rent from his or her landlord where,
as a result of the service of a s. 21 (1) or s.21(4) notice, the tenancy is brought to an
end before the end of a period of the tenancy, and the tenant has paid rent in advance
for that period, and the tenant was not occupying the property for one or more whole
days of that period: s. 21C.

Deregulation Act 2015 – Tenancy Deposits
Sections 30 to 32 Deregulation Act 2015, which came into force on 26th March 2015,
amended the tenancy deposit provisions of sections 212 to 215 Housing Act 2004 and the
Housing (Tenancy Deposits) (Prescribed Information) Order 2007 SI 2007/797. The most
important changes are:
1. An application for compensation and/or an order requiring the repayment of the
deposit under s.214 Housing Act 2004 may only be made where the deposit was paid
on or after 6th April 2007;
2. The prohibition on serving a s.21 notice contained in s.215(1) HA 2004 now applies
where:
(a) A tenancy deposit is not being held in an authorised scheme, whether that
deposit was paid before, on or after 6th April 2007;
(b) A tenancy deposit was paid on or after 6th April 2007 and the initial
requirements of an authorised scheme have not been complied with within 30
days of receipt of the deposit.
(The prohibition on in serving a s.21 notice when s.213(6)(a) has not been complied with, as
set out in s.215(2), remains unchanged.)
3. Where a tenancy deposit was taken before 6th April 2007 in connection with a fixed
term tenancy, and a statutory periodic continuation tenancy arose on or after 6th April
2007 upon the end of the fixed term, and the landlord had not already complied with
the tenancy deposit legislation:
(a) If the continuation tenancy was in existence on 26th March 2015 and all or part
of the deposit continued to be held in connection with the tenancy, s.213 HA
2004 applies and the landlord was required to comply with subsections 213(3)
and (6) within 90 days of 26th March 2015 (or, if earlier, the date calculated
under s.215A(3)(b));
(b) If the continuation tenancy had come to an end before 26th March 2015 or the
entire deposit had been repaid by that date, the requirements of s213(3), (5)
and (6) are treated as having been complied with.
4.

Where a tenancy deposit was received on or after 6th April 2007, and the landlord
complies with the initial requirements of an authorised scheme and the requirements
of subsections 213(5) and (6)(a) at a time when the deposit is held in connection with
the original tenancy, and the deposit continues to be held in the same authorised
scheme in connection with a new tenancy which replaces the original tenancy when
that original tenancy comes to an end, the requirements of subsections 213(3) (5) and

(6) are treated as having been complied with in relation to the replacement tenancy.
This dispenses with the need for repeated deposit protection that had arisen as a
consequence of the decision in Superstrike Limited v Rodrigues [2013] EWCA Civ 669.

Smoke and Carbon Monoxide Alarm (England) Regulations 2015, SI
2015/1693
These regulations, which came inform effect on 1st October 2015, provide that most private
landlords are under a duty to provide certain safety alarms for their tenants.
The regulations do not apply if the landlord is a registered provider of social housing, or if the
tenancy is an excluded tenancy falling within the Schedule to the regulations.
If the regulations do apply, then a relevant landlord must ensure that:
(a) during any period beginning on or after 1st October 2015 when the property is
occupied under a tenancy(i)

a smoke alarm is equipped on each storey of the property on which
there is a room used wholly or partly as living accommodation (which
includes a bathroom and a lavatory);

(ii)

a carbon monoxide alarm is equipped in any room of the property
which is used wholly or partly as living accommodation and contains
a solid fuel burning combustion appliance, and

(b) checks are made by or on behalf of the landlord to ensure that each alarm is
working properly on the day the tenancy begins.
If the landlord fails to comply with these statutory duties then the local housing authority are
under a duty to serve a remedial notice upon him or her. The landlord has a duty to comply
with that remedial notice. If he or she fails to do so the local housing authority (a) are under
a duty to arrange remedial action; and (b) have a power to serve upon the landlord a penalty
charge notice requiring the landlord to pay a penalty charge not exceeding £5,000. The
regulations provide a procedure for landlords to seek a review of any penalty charge notice, or
to subsequently appeal it to the First-tier tribunal.
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